Note must also be taken of Mr. Thompson's telephone
call at 3 p.m. on August 3, to Mr. Lenyo, the acting sub-
district manager.  Mr. Thompson told Mr. Lenyo there were no
violations and he told him about the cutter, but not about
the brow (Tr. 21-22, 24-25, 26-28, 160).  Mr. Thompson also
advised Mr. Lenyo that the decedent was setting temporary
supports when he was killed although as pointed out above,
Mr. Thompson did not speak to anyone who was there at the
time and others thought there was no way to tell what the
decedent was doing (Tr. 35-36, 70, 148, 158-159).

Finally, Mr. Lenyo testified that he spoke to Mr. Thompson
at 2 a.m. on August 3, before Mr. Thompson went to the mine
at which time they both agreed it would be good if they knew
exactly what happened there in case something should develop
(Tr. 147-148) .  This earlier call renders untenable Mr. Thompson's
assertion that he was just on a regular inspection and not
conducting an investigation.  In his testimony Mr. Thompson
did not mention the 2 a.m. phone call.

Mr. Bondra, the MSHA inspector who visited the area
with Mr. Thompson on August 3, testified that he took
measurements and saw no violation (Tr. 44-45, 57-58).  He
also told everyone concerned at the mine that he was there
as a regular inspector and was not on an investigation (Tr.
44).  Mr. Bondra was of the opinion that the roof had been
adequately supported and that additional supports would not
have helped (Tr. 58, 62, 69-70).  He believed roof conditions
were good although a brow and cutter were present (Tr. 73).
Mr. Bondra stated the brow might or might not have con-
tributed to the instability of the roof (Tr. 86).  He further
admitted that it would have been better to set additional
supports as soon as the cutter was seen and that reducing
the distance between supports is good practice, under circum-
stances such as were present here (Tr. 74, 79-80).

After the decedent died, Mr. Bondra was appointed to
the 3-man investigation team (Tr. 46-47).  The investigation
began on August 4 (Tr. 47).  After the investigation was
completed, a 104(a) citation was issued on August 5 (Tr.
48).  Mr. Bondra stated that he did not believe a citation
should have been issued although the other team members
thought it should (Tr. 60).  The citation was issued by
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